
COUNCIL CHAMBERS TELEPHONE (02) 6368 2104 ALL COMMUNICATIONS TO GENERAL MANAGER 
91 ADELAIDE STREET, FAX:  (02) 6368 3290 BE ADDRESSED TO: BLAYNEY SHIRE COUNCIL 
BLAYNEY   NSW   2799   PO BOX 62 

  BLAYNEY   NSW   2799
Email:  council@blayney.nsw.gov.au 

9 February 2012 

Dear Councillor, 

Your attendance is requested at an Ordinary Council Meeting of 
the Blayney Shire Council to be held in the Council Chambers on 
Monday, 13 February 2012 at 6.00 pm for consideration of the 
following business - 

(1) Acknowledgement of Country 
(2) Apologies for non-attendance 
(3) Confirmation of Minutes - Ordinary Council Meeting 

held on 12.12.11 
(4) Matters arising from Minutes 
(5) Disclosures of Interest 
(6) Public Forum 
(7) Mayoral Minute 
(8) Notices of Motion 
(9) Reports of Staff 

(a) Corporate Services 
(b) Engineering Services 
(c) Environmental Services 

(10) Committee Reports 
(11) Questions from Councillors 
(12) Closed Meeting 

Yours faithfully 

GA Wilcox 
GENERAL MANAGER
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ENVIRONMENTAL SERVICES REPORTS

PRESENTED TO THE BLAYNEY SHIRE COUNCIL

MEETING HELD ON MONDAY, 13 FEBRUARY 2012
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22) DA59/2011 - SUBDIVISION - 56 RICHARDS LANE, 
MILLTHORPE - MARRANGAROO EAST PTY LTD V 
BLAYNEY SHIRE COUNCIL [2011] NSWLEC 245
(Director Environmental Services) 
         

RECOMMENDED:
1. That Council note the report from the Director of 

Environmental Services. 

REPORT
Council originally approved DA59/2011 on 9 May 2011 for a ninety six (96) lot 
subdivision north of Millthorpe. The applicants for the development application 
subsequently filed with the Land and Environment Court a Class 4 appeal 
against Council's condition/s requiring Section 94 Contributions and condition 
45 requiring dedication of the proposed Lot 25 to Council.  

Prior to the hearing the applicants met with Council's General Manager, 
Acting Director of Environmental Services and Senior Town Planner to try and 
negotiate an out of court settlement proposal that could be put to Council, but 
no reasonable settlement could be reached, and the matter went before the 
Land and Environment Court on 6 and 7 December 2011.  

g and Senior Town Planner represented 
Council at the hearing with Council legal representatives from Pikes Lawyers. 

The decision of the appeal was handed down on 16 December 2011 by A J 
Moore who dismissed the application with costs (see attachment). This 
outcome validates Council's original approval. 

Council is awaiting advice as to a potential appeal to the attached decision 
and this advice will beprovided at the Council meeting, if available. 

BUDGET IMPLICATIONS
Nil. 

POLICY IMPLICATIONS
Nil. 

Attachments
1 Marrangaroo Judgment 18 Pages 
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23) MODIFIED DEVELOPMENT APPLICATION NO.130/90/1 -
WESTERN WHITE LINEN - 190 MARSHALLS LANE, 
BLAYNEY
(Director Environmental Services) 
         

RECOMMENDED:
1. That Council approve DA 130/90/1 to modify the proposed 

trading hours and proposed noise attenuation measures. 

REPORT
Council originally approved DA130/90 on 12 October 1990 for the Western 
White Linen Commercial Laundry at 190 Marshalls Lane subject to trading 
hours of 6am to 8pm Monday to Friday (see attachment). 

Following representations to Council, from a neighbour of the laundry, 
regarding noise issues a Noise Assessment was carried out by Indigo 
Acoustics in June 2010 for the owner of Western White Linen.  

On the 8th of September 2010 Council's Acting Director of Environmental 
Services wrote to Western White Linen recommending that certain provisions 
be put in place to reduce noise levels to deemed acceptable levels under the 
NSW Industrial Noise Policy (see attachment). 

A modified application, to the original approved Development Application, was 
received on 20th June 2011 to vary the trading hours to provide for Saturday 
trading from 7am to 5pm and provide plantings of trees in 2 to 3 rows along 
the northern boundary to address the noise issues.  

Following receipt of the modified application the proposal was notified, in 
accordance with Council's notification policy, and a submission was received 
from the owners of the adjoining northern premises objecting to the proposed 
modification to trading hours to allow Saturday trading. 

Following meetings and negotiations with the applicant an amendment to the 
proposed modification was received on 25 November 2011 for proposed 
trading hours of 7am to 6pm Monday to Fridays and 7am to 5pm 
Saturdays and provision of a 1.8m high colorbond fence with 
landscaping along the northern boundary.  

The new amendment was notified and the same neighbour again objected to 
the new amended hours and proposed noise attenuation measures. 

The proposed trading hours are expected to reduce any potential noise issues 
after 6pm Mon to Friday and 5pm Saturday. Consideration of the Noise 
Assessment Report and the NSW Industrial Noise Policy reveals that the new 
proposed trading hours would meet the acceptable noise level of 65dBA
during the times proposed and the proposed 1.8m high colorbond fence and 
proposed tree plantings should also provide both an effective screen and 
some positive noise attenuation. 
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It is recommended that the modified application be approved. 

BUDGET IMPLICATIONS
Nil. 

POLICY IMPLICATIONS
Nil. 

Attachments
1 DA130/90 Original Consent 2 Pages
2 DA130/90 Noise Assessment Letter 3 Pages 
3 Site Diagram 1 Page 
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24) LOCAL HERITAGE ASSISTANCE FUND 2011/2012
(Director Environmental Services) 
         

RECOMMENDED:
1. That Council approve the provision of grant funding to the 

projects listed below to the total value of $4000.00 

REPORT
The following applications have been received and considered for funding 
under the Local Heritage Assistance Fund for 2011/2012. Please find 
attached completed recommendation forms by Heritage Committee Members. 

1. Carcoar Hospital Museum & Restoration - 7 Eulamore Street, Carcoar. 

Project:  Installation of compacted gravel barrier/path around 
northern side of the Carcoar Hospital and restoration of 
drainage/downpipes 

Cost:    $2,537.50 
Grant Requested: $1,000.00  
Grant Allocated: $1,000.00 

2. Millthorpe Village Committee, Millthorpe Cemetery - 44 Park Street, 
Millthorpe. 

Project:  Erection of a second niche wall  
Cost:    $3,800.00 
Grant Requested: $1,000.00 
Grant Allocated: $1,000.00 

3. Blayney Uniting Church - 92 Adelaide Street, Blayney. 

Project:  Repair and paint interior of church, replacement of 
stencils and repair and replace of Decorative mouldings. 

Cost:    $10,240.00 
Grant Requested: $2,000.00 
Grant Allocated: $2,000.00 

BUDGET IMPLICATIONS

The 2011/2012 Management Plan outlined $16,400.00 for the 2011/2012 
Local Heritage Assistance Grant. 

POLICY IMPLICATIONS
Nil 
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Attachments
Nil.
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25) SECTION 96 MODIFICATION OF CONSENT APPLICATION -
DEVELOPMENT APPLICATION NO. 59/2011- RICHARDS 
LANE AND SPRINGVALE LANE, MILLTHORPE.
(Director Environmental Services) 
         

RECOMMENDED:
That Council consent to the Section 96 Modification of Consent 
for Development Application No.59/2011 subject to the 
following conditions of consent: 

1. The determination shall be regarded as being in 
accordance with the particulars and endorsed plans set 
out and described in Development Application No. 

record system on 19 August 2011.  

PUBLIC ASSETS 
REASON: To ensure that the public interest is upheld. 
2. That before commencement of any work, a sign is to be 

erected at the front boundary of the land clearly 
identifying the lot number and names of the owner, 
contractor and license number and emergency telephone 
contact numbers. 

3.  footpath, road or other land 

Engineering Department on (02) 63689618.  

4. That no materials or machinery to be used in the 
construction of the development shall be stored or 

5. That the hours of construction be restricted to:- 
 Monday to Friday   7:00am to 6:00pm  
 Saturday     8:00am to 1:00pm  
 Sunday & Public Holidays  Nil 

ENVIRONMENTAL 

requirements. 
6.  Erosion and sediment control measures are to be 

established prior to commencement of construction and 
maintained to prevent silt and sediment escaping the site 
or producing erosion.  This work must be  carried out and 
maintained in accordance with the WBC Guidelines for 
Engineering Works, and Department of Housing  Soil 
and Water Management for Urban development (Blue 
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Book).
 NOTE: All erosion and sediment control measures must 

be in place prior to earthworks commencing.  Copies of 

Environmental Planning and Building Services 
Department. 

7. Any proposed site filling is to be clean material only, free 
from organic matter, and compacted in horizontal layers 
not more than 250mm thick to 95% of the standard 
maximum dry density of the soil.  All such works are to 
comply with WBC Guidelines for Engineering Works.

 NOTE:  Soil density tests from a NATA registered 
laboratory, and  conducted in accordance with Australian 
Standard 1289, will be required  prior to the issue of any 
construction certificate for the erection of a building or the 
issue of a subdivision certificate. 

8.  That there be no burning of waste material, felled trees or 
other material on the site. 

LANDSCAPING 

provision of landscaping. 
9. That the approved landscaping as identified in the 

landscaping plan be completed prior to the issue of the 
Subdivision Certificate for any allotment to which it 
relates.  

10. The existing avenue planting of Plane trees along Park 
Street is to be extended from Richards Lane to meet the 
Village avenue planting, so as to enhance the streetscape 
and provide visual screening. 

11. That a Section 88B Instrument be created to include a 
positive covenant on allotments 21, 52, 53, 79, 80, 81, 82, 
83, 91, 95 and 96 to ensure that the approved 
landscaping, as per the landscaping plan be maintained 
by the owner.   

STATUTORY 
REASON: To comply with the statutory requirements of 
other authorities. 
12. That documentary evidence be provided to Council that 

arrangements have been made with Central Tablelands 
Water for the supply of water prior to the issue of a 
Subdivision Certificate for any allotment to which it 
relates.  

13. That documentary evidence be provided to Council that 
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arrangements have been made with Essential Energy for 
the supply of electricity prior to the issue of a Subdivision 
Certificate for any allotment to which it relates.  

14. That documentary evidence be provided to Council that 
arrangements have been made with the relevant 
telecommunications authority for the provision of 
telephone services prior to the issue of a Subdivision 
Certificate for any allotment to which it relates.  

15. The applicant is to obtain a construction certificate 
pursuant to Section 109C of the Environmental Planning 
and Assessment Act 1979, as amended from either 
Council or a accredited certifying authority. Certifying that 
the proposed works are in accordance with the WBC 
Guidelines for Engineering Works prior to any subdivision 
works commencing.  

16. The applicant is to obtain a subdivision certificate 
pursuant to Section 109C of the Environmental Planning 
and Assessment Act 1979, as amended from Council. 
The final survey plan and two paper copies are to be 
submitted to Council along with the application for the 
subdivision certificate prior to its lodgement with the 
Lands Titles Office. 

 NOTE: Council will only issue a Subdivision Certificate in 
relation to the subdivision or any part thereof when it is 
satisfied that all conditions of development consent have 
been complied with and the appropriate fees paid with 
respect to the subdivision or that part to which the 
Subdivision Certificate relates.  

17. That the final plan of survey is to provide for the 
dedication as public road all roads required to be (re) 
constructed under this consent. 

 NOTE: The applicant is to make arrangements for the 
closure and transfer of that part of the public road within 
proposed allotment 9 to provide for the realignment of 
Richards Lane. 

18. That an original plan of subdivision be submitted for 

Certificate for any allotment to which it relates.  

STATUTORY 
REASON: To comply with the statutory requirements of 

19. That all new and replacement electricity, coaxial, telecom 
and other cables are to be laid underground. 
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20. That above ground utility installations and cabinets are to 
be kept to a minimum in size and number and if possible 
located on existing poles.  

21. That any bicycle paths or footpaths are to be finished with 
a cement stabilised decomposed granite material from a 
local supply.  

22. Prior to the issue of a construction or subdivision 
certificate, the applicant is to submit an electronic copy 
(AutoCAD 2000 format) and three (3) paper copies of 
engineering plans, specifications and calculations in 
relation to Condition(s) 30, 31, 33, 38, 39, 40, 41, 42, 43, 
45, 46, 47, 48, 51, 52 and 54. Further, the works are to 
comply with WBC Guidelines for Engineering Works.

23. During the course of construction, the applicant is to 
obtain a compliance certificate pursuant to Section 109C 
of the Environmental Planning and Assessment Act 1979, 
as amended, from either Council or an accredited 
certifying authority, certifying that the engineering work 
required by condition(s) 30, 31, 33, 38, 39, 40, 41, 42, 43, 
45, 46, 47, 48, 51, 52 and 54 has (have) been 
constructed in accordance with the approved plans and 
WBC Guidelines for Engineering Works. 

 NOTE:  Where Council is the Certifying Authority in 
relation to engineering works fees will be payable in 

24. Prior to the issue of a subdivision certificate, the applicant 
is to submit to Council an electronic copy of the works as 
executed plans for the works required by Condition(s) 30, 
31, 33, 38, 39, 40, 41, 42, 43, 45, 46, 47, 48, 51, 52 and 
54 in AutoCAD 2000 format. Further, the works are to 
comply with WBC Guidelines for Engineering Works. 

 NOTE 1: Information provided shall also include the 
provision of a table on the works as executed plan which 
details: the distance from the centre of the downstream 
manhole/pit to each sideline, house connection, and dead 
end; the depths to invert; and the length of such sidelines. 

 NOTE 2: Information provided shall also include the 
provision of information on the works executed plan which 
details: road levels, road crossfalls & longitudinal grades. 

25. During the course of construction, the applicant is to 
arrange an inspection of the subdivision works by 

of the development. This condition applies 
notwithstanding any private certification of the 
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engineering works. 

COLUMN 1 COLUMN 2 
A Road Construction Following site regrading, 

and prior to installation of 
footway services; 

Excavation and trimming of 
subgrade; 

After compaction of 
subbase; 

After compaction of base, 
and prior to sealing; 

Subsoil Drainage; 
Road pavement surfacing; 
Pavement test results 
(compaction, strength). 

B Drainage After laying of pipes and 
prior to backfill; 

Pits after rendering 
openings and installation of 
step irons. 

Following channel shaping 
prior to topsoiling and 
seeding 

C Sewerage After laying of pipes and 
prior to backfill; 

Main - air pressure testing; 
Installation and 
commissioning of sewerage 
pump stations. 

Manhole - water test for 
infiltration, exfiltration. 

D New Gate  Rural 
Crossing 

Prior to commencement of 
excavation works. 

After compaction of base 
and prior to sealing 

Road pavement surfacing 
E Erosion and Sediment 

Control 
Prior to the installation of 
erosion measures. 

F All Development & or 
Subdivision Works 

Practical completion. 

G Road Openings Upon completion of works. 

26. Prior to the issue of a Construction Certificate, 
Engineering Inspection fees must be paid in accordance 
with Councils Fees and Charges for that length of road to 
be constructed to which the Construction Certificate 
relates.

SECTION 94 CONTRIBUTIONS 
REASO
contribution towards headworks. 
27. That the applicant pays Section 94 Contributions as 

applicable will be dependant upon the date on which 
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payment is made and will be as per Council's adopted 
fees and charges for the financial year in which payment 
is made. Section 94 Contributions will not be applied to 
the first 25 allotments for which a Subdivision Certificate is 
issued. Section 94 Contributions will not apply to 
proposed allotment 25  Open Space.   

28. That the applicant pays sewer head works charges 
pursuant to the Millthorpe Development Servicing Plan 
(Section 64). The amount applicable will be dependant 
upon the date on which payment is made and will be as 
per Council's adopted fees and charges for the financial 
year in which payment is made. 

29. Payment of applicable Section 94 and 64 Contributions to 
be made prior to the issue of a Subdivision Certificate for 
any allotment to which they relate.  

30. The developer is to lodge a bond with Council equal to 
5% of the total subdivision civil construction costs for that 
part of the subdivision to which the Construction 
Certificate relates, at practical completion to be held by 
Council for a minimum period of twelve (12) months. The 
bond must be lodged with Council before a subdivision 
certificate will be issued by Council. 

INFRASTRUCTURE  

provision of infrastructure.  
31. Sewer mains are to be constructed such that there is a 

separate and distinct sewer connection wholly within the 
boundary of each proposed allotment, in accordance with 
the Local Government (Approvals) Regulation 1999 and 
in accordance with WBC Guidelines for Engineering 
Works.

 NOTE: The developer is to construct a 150 mm sewer 
riser at each property junction; each riser is to be 
constructed so that riser cap finishes 150 mm above the 
finished surface level of each allotment created. 

32. The location of proposed sewer manholes shall be such 
that they are located entirely outside the designated 1% 
Annual Exceedance Probability (AEP) flood inundation 
zone. 

33. The final plan of survey is to show an easement to drain 
sewage 4 metres wide within allotments 1 and 3 and in 
favour of Council 



Agenda  Ordinary Council Meeting  13.02.12 Page No 113 

This is Page No. 113 of the Business Paper of the Ordinary Council Meeting of Blayney Shire 
Council held on 13 February 2012 

34. The location of each proposed sewerage pump station 
shall be such that it is located entirely within its own 
allotment and entirely outside the designated 1% Annual 
Exceedance Probability flood inundation zone. The 
allotment shall be sized to ensure suitable access is 
maintained at all times, for servicing of the pump station. 

35. The pump station allotment(s) shall be transferred to 
Blayney Shire Council as allotment(s) in fee simple, and 
connections made for the separate servicing with water 
and electricity. 

36. The developer is to relocate, if necessary, at the 
developer's cost any utility services. 

37. During and after construction, minimum distances from 
powerlines are to be maintained. 

38. Prior to the commencement of construction, the 
developer is to provide to Council a letter from Essential 
Energy indicating that satisfactory clearances from power 
lines will be maintained. 

39. Prior to any work being undertaken on site, all roads 
(existing and proposed) within the proposed 
development, including Richards Lane and Springvale 

in accordance with the Blayney shire Council DCP No. 6, 
Development Guidelines for North Millthorpe, and the 
WBC Guidelines for Engineering Works where applicable. 

40. Provision for bus stops shall be provided such that no 
allotment is further than 400m from a bus stop. Bus stops 
are to be constructed and sealed in accordance with 

Design Guide prior to the issue of Subdivision Certificate. 

41. The development of any one of the proposed allotments 
shall require the construction of all roads servicing and 
fronting the proposed allotments, to Councils RB1 Road 
standard. (Prior to the issue of Subdivision Certificate.) 

42. The development of any one of the proposed Allotments 
numbered 3  8 in Dwg No. 08-074 Rev C shall require 
the reconstruction of Richards Lane from the end of seal 
of Crowson Street to the northern boundary of Allotment 8 

rd. (Prior to the issue of 
Subdivision Certificate) 
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43. The development of any one of the proposed Allotments 
numbered 9 -96 (excluding Allotment 25) in Dwg No. 08-
074 Rev C shall require the reconstruction of; Richards 
Lane from Park Street (MR245) to the northern boundary 
of Allotment 8, Springvale Road to the western boundary 
of Allotment 54, and those roads that front proposed 
Allotments 22 
standard. (Prior to the issue of Subdivision Certificate) 

44. Prior to the development of the twenty-fourth (24th) 
allotment gaining access via Richards Lane to Park Street 
or Crowson Street. The developer shall upgrade the 
intersection of Park Street (MR245) and Richards Lane in 
accordance with the NSW Roads and Traffic Authority 
requirements in letter dated 2 June 2010. Prior to the 
issue of Subdivision Certificate. 

 NOTE: For the purpose of the calculation of the number 
of allotments, allotment 25 (open space) is not included. 

45. Proposed lot 25 shall be created at the time of release of 
the first subdivision certificate for the proposed 
subdivision. Upon its creation this lot is to be dedicated to 
Council.  All works required to be completed by the 
developer upon this lot are to be completed prior to its 
dedication to Council. 

46. The developer is to construct an appropriate pedestrian 
and cycle link between Stabback Street and the unnamed 
street to the north of proposed lot 25, prior to release of 
the first subdivision certificate for the proposed 
subdivision.  This link is to be constructed so as to be 
trafficable above the designated 1% Annual Exceedance 
Probability (AEP) flood inundation zone.  Full plans and 
specifications for this pedestrian and cycle link are to be 
approved by Council prior to construction. 

RURAL ADDRESSING 

requirements for the provision of rural addressing.  
47. The designated number plate(s) shall be obtained and 

erected in  accordance with the Specifications for 
Erection of Street Address Numbers as supplied by 
Council. Written notification is to be provided to Council 
indicating rural addressing number(s) has/have been 
erected.  This letter is to be supplied to Council or 
Principal Certifying Authority prior to the issue of a 
Subdivision/Occupation Certificate. 
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ACCESS  

requirements for the provision of access.  

48. During the course of construction, construct an all-
weather 2WD  vehicular access to each proposed allotment. 
Such access shall include: 

(a) A gate or stock grid set back in accordance with the 
following table: 

COLUMN 1 COLUMN 2 
Allotment area 
greater than 1 Ha. 

A minimum distance of 15m from the 
edge of the road formation. 

Allotment area of 1 
Ha or less 

A minimum distance of 10m from the 
edge of the road formation. 

(b) A minimum 4.0 metre wide sealed footway crossing, 
extending from the edge of the bitumen seal on the 
public road to the entrance gate or stock grid. 

(c) A 150 mm thick 3.0 metre wide concrete dish drain 
or 450 mm minimum diameter reinforced concrete 
pipe culvert with headwalls, aligned with the table 
drain in the public road. 

 NOTE: Any new vehicular access points are to be 
located such that all RTA stopping sight distances are 
achieved. 

49. That all accesses are to be designed and constructed to 
provide all weather access to the subject land. If the 1% 
Annual Exceedance Probability storm can-not be catered 
for with piped drainage, the over road flow must have a 
velocity-depth product of less than 0.7m²/s. 

50. Vehicular access shall not be created or used to give 
access to a road closer than 20 metres to any intersection 
with another road. 

 NOTE: Access to allotment 54 is to be provided off 
Springvale Lane.  

51. During the course of construction, within and for the full 
length of the access handle(s) of the hatchet shaped 
allotment(s) and over the footway, construction of a 
sealed vehicular driveway(s) 2400 mm wide, designed to 
WBC Guidelines for Engineering Works. Further, the 
applicant is to obtain a compliance certificate pursuant to 
Section 109C of the Environmental Planning and 
Assessment Act at the completion of construction of the 
footway crossing from Council or an accredited certifying 
authority certifying that the works have been completed in 
accordance with WBC Guidelines for Engineering Works
prior to issue of Subdivision Certificate. 
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 NOTE:  If other hard standing, dust free and weather 
proof surfaces are proposed instead of sealing, written 
approval is to be obtained from Council that the proposed 
alternative is acceptable. 

52. The final plan of survey is to show a right of carriage way 
10 metres wide within allotment 83 and in favour of 
allotment 84. 

LIABILITY 

insurance coverage against claims.  
53. Prior to the commencement of any works on Council 

controlled land including a public road, the applicant is to 
affect Public Liability Insurance in the minimum amount of 

and is to remain current for at least the period from the 
issue of the Construction Certificate until the issue of a 
Compliance Certificate for the works.  Documentary 
evidence of the currency of the cover is to be provided to 
Council prior to the issuing of a Construction Certificate. 

DRAINAGE  
REASON: T
ensure the site/buildings are adequately protected from 
storm water. 
54. A Stormwater Management Plan is to be submitted, and 

approved by Council for development of the entire site, 
detailing water flow characteristics within and from the 
site to a designated drainage channel, treatment and 
handling of runoff from the development, potential 
pollution sources and proposed control mechanisms. The 
Stormwater Management Plan is to comply with WBC 
Guidelines for Engineering Works and be approved prior 
to issue of Construction Certificate for any allotment to 
which it relates. 

 NOTE 1: Implementation of the Stormwater Management 
Plan may necessitate the creation of easements over 
adjoining properties. 

 NOTE 2: The applicant shall demonstrate compliance 
with the Central West Councils Salinity & Water Quality 
Alliances Stormwater to Smartwater: S2S  Supporting 
Technical Guidelines by incorporating Water Sensitive 
Urban Design principles into the stormwater system of the 
development. 

55. The developer is to construct inter allotment drainage to 
drain all allotments not draining naturally to a public road. 
The drainage system is to include, but not be limited to, 
grassed swales, drop structures and energy dissipation 
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devices. All drainage works are to comply with the 
provisions of AS/NZS 3500 and the WBC Guidelines for 
Engineering Works. 

56. The final plan of survey shall show easements to drain 
water over the land affected by the interallotment 
drainage in favour of those allotments benefiting from the 
interallotment drainage. 

 NOTE: The interallotment drainage system shall be 
designed to cater for the 1% AEP event plus a 500mm 
freeboard without any overtopping. 

57. All road and inter allotment drainage is to be conveyed to 
a legal point of discharge, in accordance with the WBC 
Guidelines for Engineering Works.

 NOTE. The current rural catchment discharge rates are to 
be used as the maximum post development discharge. 

58. The final survey plan is to show easements in gross to 
drain water in favour of Council over all storm water 
drains conveying road and inter allotment drainage 

REPORT

Applicant: Marrangaroo East Pty Ltd 
Owner: Marrangaroo East Pty Ltd 
Application No: 59/2011 
Zone: 1(c) Rural Small Holdings  
Date Received: 19 August 2011 
Assessment No: 1536-11310-1 
Property:  Lot 36 DP 750384, Lot 4 DP 750384, Lot 350 DP 

1073010 and Lot 21 DP 1148965  Richards Lane 
and Springvale Lane, Millthorpe 

Proposed Development: Section 96 Modification of Consent Application 
Development Application No. 59/2011 proposes to 
amend fourteen (14) original conditions of 
development consent.  

BACKGROUND

Development Application No.59/2011, for the subdivision of Lot 36 DP 
750384, Lot 4 DP 750384, Lot 350 DP 1073010 and Lot 21 DP 1148965,
Richards Lane and Springvale Lane, Millthorpe, into ninety six (96) allotments 
was reported to an Ordinary Council Meeting and subsequently granted 
conditional approval on the 9 May 2011.  

The Applicant filed a Class 4 appeal to the Land and Environment Court 

Plan,  BSC1 - Roads Road (2009 Review), the validity of condition 27 
requiring the contributions and the validity of condition 45 requiring dedication 
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of land free of charge to Council. The matter was presented to the Land and 
Environment Court on the 6 and 7 December 2011 and the decision was 
handed down on the 16 December 2011 by AJ Moore who dismissed the 
application with costs.  

The application now before Council proposes a modification to the approved 
subdivision under Section 96(2) of the Environmental Planning and 
Assessment Act 1979, proposing amendments to fourteen (14) original 
conditions of development consent.  

The Section 96 Modification of Consent Application is reported to Council as 
the original Development Application was determined at Council and nine (9) 
submissions were received in relation to the Section 96 Modification of 
Consent Application.  

A copy of the Section 96 Modification Application and supporting documents 
are included in the attachments to this report.  

PROPOSAL 

The application proposes amendments to the following fourteen (14) original 
conditions of development consent. 

Condition No.5: 
That the hours of construction be restricted to:- 
Monday to Friday    7:00am to 8:00pm 
Saturday      7:00am to 1:00pm 
Sunday and Public Holidays Nil 

Proposed Amendment: 
That the hours of construction be restricted to- 
Monday to Saturday    7:00am to 8:00pm 
Sunday and Public Holidays As approved by Council at the request of the 
      developer.   

Assessment Response:  
According to the NSW Office of Environment and Heritage, the Interim 
Construction Noise Guidelines, 2009 states the following recommended hours 
of construction: 
Monday to Friday    7:00am to 6:00pm 
Saturday      8:00am to 1:00pm 
Sunday and Public Holidays Nil 

It is recommended that condition number 5 be amended as per the NSW 
Office of Environment and Heritage Guidelines for Construction Noise.  

Condition No. 10: 
The existing avenue planting of Plane trees along Park Street is to be 
extended from Richards Lane to meet the Village avenue planting, so as 
to enhance the streetscape and provide visual screening. 
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Proposed Amendment: 
Delete the condition on the following grounds: 
a) The condition is uncertain in its terms; 
b) Park Street is not a street directly related to the proposed development; 
and 
c) The landscape plan as submitted in relation to the subdivision does not 
refer to any part of Park Street.  
  
Assessment Response:  
It is recommended that condition number 10 not be amended as it complies 
with DCP No.6, Section 3.3, Figure 5 outlining that the avenue planting to 
Richards Lane be extended for screening and streetscape purposes.  

Condition No. 11: 
That the approved landscaping be maintained for the life of the 
development. 

Proposed Amendment: 
That the condition be deleted/amended on the following grounds: 
a)  The condition is unreasonable in that it requires the developer to 

maintain the landscaping in perpetuity; 
b)  The condition is uncertain in its terms; 
c)  To the extent that some landscaping is located on land which is owned 

by Council or will be dedicated to Council, the maintenance of that 
landscaping will be the responsibility of Council; 

d)  That land on which landscaping is undertaken which is sold by the 
developer will be the responsibility of subsequent owners to maintain, 
not the developer. 

e)  Potentially the condition could be modified to enable a positive covenant 
to be placed on the title to the affected private properties (particularly lots 
21 to 79 to 83, 91, 95, 96, 52 and 53) which would ensure that 
purchasers of the land would be aware of maintenance requirements of 
the landscape buffer.  

Assessment Response:  
It is recommended that condition number 11 be amended to the following
condition: 
That a Section 88B Instrument be created to include a positive covenant on 
allotments 21, 52, 53, 79, 80, 81, 82, 82, 83, 91, 95 and 96 to ensure that the 
approved landscaping, as per the landscaping plan be maintained by the 
owner.  

Condition No.16: 
The applicant is to obtain a subdivision certificate pursuant to Section 
109C of the Environmental Planning and Assessment Act 1979, as 
amended from Council. The final survey plan and two paper copies are 
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to be submitted to Council along with the application for the subdivision 
certificate prior to its lodgement with the Lands Titles Office. 
NOTE: Council will only consider issuing a subdivision certificate in 
relation to the subdivision when it is satisfied that all conditions of 
development consent have been complied with and the appropriate fees 
paid. 

Proposed Amendment: 
Delete the NOTE and replace with NOTE: Council will only issue a subdivision 
certificate in relation to the subdivision or any part thereof when it is satisfied 
that all conditions of development consent have been complied with and the
appropriate fees paid with respect to the subdivision or that part to which the 
subdivision certificate relates.  

Assessment Response:  
It is recommended that condition number 16 be amended as per the proposal,
as it will allow the release of the Subdivision Certificates to occur for each 
Stage of the subdivision.  

Condition No.27: 
That the applicant pays Section 94 Contributions as required by 

 amount applicable will be dependent 

adopted fees and charges for the financial year in which payment is 
made. Section 94 Contributions will not be applied to the first 25 
allotments for which a Subdivision Certificate is issued. Section 94 
Contributions will not apply to proposed allotment 25  Open Space. 

Proposed Amendment: 
Delete the existing condition and replace with 

That the applicant pays the following Section 94 Contributions: 
a) BSC8 Bushfire Services Contribution Plan at $331.00 per lot; and 
b) BSC 10 Community Services Facilities Contribution Plan at $518.00 per 

lot.  
The prescribed rate will be varied in accordance with the indexation rate 
prescribed by each relevant Contribution Plan on or after the 1 July 2011.  

Assessment Response:  
It is recommended that condition number 27 not be amended due to the 
matter being presented to the Land and Environment Court and the decision 
being handed down on the 16 December 2011 by AJ Moore who dismissed 
the application with costs. 

Condition No.39: 
Prior to any work being undertaken on site, all roads (existing and 
proposed) within the proposed development, including Richards Lane 

Road 
standard, in accordance with the Blayney Shire Council DCP No. 6 
Development Guidelines for North Millthorpe, and the WBC Guidelines 
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for Engineering Works where applicable. NOTE: Richards Lane shall be 
considered an Arterial Road for the purpose of stormwater design in 
accordance with the WBC Guidelines for Engineering Works. 

Proposed Amendment: 
Delete the NOTE from the condition.  

Assessment Response:  
It is recommended that condition number 39 be amended as per the proposal.
The current condition references DCP No.6 and requires a drainage design to 
cater for a 1% Annual Exceedance Probability.  

Condition No.40: 
Provision for bus stops shall be provided such that no allotment is 
further than 400m from a bus stop. Bus stops are to be constructed and 
sealed in accordance with Section 3.4.8.2 of the Roads and Traffic 

Certificate. 

Proposed Amendment: 
Delete the condition.  

Assessment Response:  
It is recommended that condition number 40 not be amended as it complies 
with DCP No.6; Section 3.2.2 outlining that bus stopping bays are required. 

Condition No. 41: 
The development of any one of the proposed allotments shall require the 
construction of all roads servicing and fronting the proposed allotments, 

Certificate. 

Proposed Amendment: 

Assessment Response:  
It is recommended that condition number 41 not be amended due to the 
Applicants desire to Stage the development in any matter they choose. 
Therefore, the condition is worded to ensure that any allotment that is 
subdivided has a suitable sealed road providing access to the property from 
either Crowson or Park Street, Millthorpe.  

Condition No. 45: 
Proposed lot 25 shall be created at the time of the release of the first 
subdivision certificate for the proposed subdivision. Upon its creation 
this lot is to be dedicated to Council. All works required to be completed 
by the developer upon this lot are to be completed prior to its dedication 
to Council. 



Agenda  Ordinary Council Meeting  13.02.12 Page No 122 

This is Page No. 122 of the Business Paper of the Ordinary Council Meeting of Blayney Shire 
Council held on 13 February 2012 

Proposed Amendment: 
Amend the condition to the following: 
Proposed lot 25 shall be created at the time of the release of the first 
subdivision certificate for that part of the proposed subdivision north of lot 25. 
Upon its creation lot 25 is to be dedicated to Council. The Council is to 
compensate the applicant for the dedication of lot 25. In the event that the 
developer and the Council do not agree upon the compensation payable then: 
i) Compensation shall be paid by the Council determined in accordance 

with s54(1) of the Land Acquisition (Just Terms Compensation) Act 
1991; 

ii)  Compensation shall be determined by a Valuer appointed by the parities 
or if the parties do not agree by the President of the Real Estate Institute 
of NSW at the request of either party. The valuer shall act as an expert 
and not an arbitrator and his decision shall be binding on both parties. 

All works required to be completed by the developer upon lot 25 pursuant to 
this consent to be completed prior to the dedication of lot 25 to Council.  

Assessment Response:  
It is recommended that condition number 46 not be amended due to the 
matter being presented to the Land and Environment Court and the decision 
being handed down on the 16 December 2011 by AJ Moore who dismissed 
the application with costs. 

Condition No. 46:  
The developer is to construct an appropriate pedestrian and cycle link 
between Stabback Street and the unnamed street to the north of 
proposed lot 25, prior to the release of the first Subdivision Certificate 
for the proposed subdivision. This link is to be constructed so as to be 
trafficable above the designated 1% Annual Exceedance Probability 
(AEP) flood inundation zone. Full plans and specification for this 
pedestrian and cycle link are to be approved by Council prior to 
construction. 

Proposed Amendment: 
Delete the condition, due to the following reason: 
The construction of any structure across the water way section of the Open 
Space area to provide the required cycle way/footpath will interfere with flow 
of stormwater. The first stage of the project (the urban subdivision) was 
accompanied by a flood study prepared to determine the minimum floor levels 
for the lots at the end of Unwin and Stabback Streets. Any obstruction of the 
water flow (particularly and obstruction above the 1% AEP) could adversely 
affect these lots, as well as upstream adjoining lots.  

Assessment Response:  
It is recommended that condition number 46 not be amended as it complies 
with DCP No.6 and it is considered that a suitable engineering solution can be 
achieved to ensure that the pedestrian and cycle link does not obstruct water 
flow to adjoining allotments.  
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Condition No. 48: 
During the course of construction, construct an all weather 2WD 
vehicular access to each proposed allotment. Such access shall include: 
(a) A gate or stock grid set back in accordance with the following table: 

COLUMN 1 COLUMN 2 

Allotment area greater than 1Ha.  A minimum distance of 15m from the edge 
of the road formation.  

Allotment area of 1Ha or less.  A minimum distance of 10m from the edge 
of the road formation.  

(b) A minimum 4.0 metre wide sealed footway crossing, extending from 
the edge of the bitumen seal on the public road to the entrance gate or 
stock grid. 
(c) A 150mm thick 3.0 metre wide concrete dish drain or 450mm 
minimum diameter reinforced concrete pipe culvert with headwalls, 
aligned with the table drain in the public road. 
NOTE: Any new vehicular access points are to be located such that all 
RTA stopping sight distances are achieved.  

Proposed Amendment: 
Delete this condition, due to the following reason: 
Access conditions should be applied upon approval of a development 
application for a dwelling to be erected on any allotment in the subdivision and 
positioned so as to suit the design of the residence to be erected.  

Assessment Response:  
It is recommended that condition number 48 not be amended. Council 
requires accesses to be constructed at the time of subdivision to service each 
new allotment. In addition, it is considered that due to the allotment sizes the 
access locations will not hinder dwelling location options on the allotments. 

Condition No. 55: 
The developer is to construct inter allotment drainage to drain all 
allotments not draining naturally to a public road. The drainage system 
is to include, but not be limited to, grassed swales, drop structures and 
energy dissipation devices. All drainage works are to comply with the 
provisions of AS/NZS 3500 and the WBC Guidelines for Engineering 
Works. 

Proposed Amendment: 
Delete the condition, due to the following reason: 
The development when completed will cater for 95 additional home sites. 
Each of these home sites is expected to have a rainwater tank attached 
(under the BASIX requirements) and absorption trenches where required. The 
allotment sizes are 4000 square metres and above, and the flows of water 
across the grassed surface are not expected to increase as a result of the 
development.  

Assessment Response:  
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It is recommended that condition number 55 not be amended as it is 
unreasonable to expect any absorption trench to be sized suitably to ensure 
that all generated flows are captured within the trench. Due to the density of 
the development the overflow from these trenches will be required to be 
discharged to a legal point of discharge which may necessitate the need for 
interallotment drainage. 

Condition No. 56: 
That the final plan of survey shall show easements to drain water over 
the land affected by the interallotment drainage in favour of those 
allotments benefiting from the interallotment drainage.  
NOTE: The interallotment drainage system shall be designed to cater for 
the 1% AEP event plus a 500mm freeboard without any overtopping.  

Proposed Amendment: 
Delete the condition, due to the amendment requesting condition number 55
to be deleted.   

Assessment Response: 
It is recommended that condition number 56 not be amended as it is required 
for condition number 55. 

Condition No. 57: 
All road and inter allotment drainage is to be conveyed to a legal point of 
discharge, in accordance with the WBC Guidelines for Engineering 
Works. NOTE: The current rural catchments discharge rates are to be 
used as the maximum post development discharge.  

Proposed Amendment: 
Amend the condition to state the following:  
All road drainage is to be conveyed to a legal point of discharge, in 
accordance with the WBC Guidelines for Engineering Works.

Assessment Response:  
It is recommended that condition number 57 not be amended as it provides
environmental benefits to limit the discharge rate to the existing land.  

MATTERS FOR CONSIDERATION

In accordance with Section 96(2) of the Environmental Planning and 
Assessment Act 1979, the proposed modification is considered to be 
substantially the same development for which consent was originally granted.  

The proposed modification has been assessed against the relevant matters 
for consideration listed under Section 79C (1) of the Environmental Planning 
and Assessment Act 1979. The assessment is as follows:  

(a) The provisions of: 
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(i) any environmental planning instrument, and 

Blayney Local Environmental Plan 1998  

The subject land is zoned 1(c) Rural Small Holdings under Blayney Local 
Environmental Plan 1998 (BLEP 1998).  

Schedule 10 of the BLEP1998 specifies that Council may grant development 
consent to the subdivision of the land to create lots each having an area of 
less than 4,000m², subject to the connection of reticulated services, electricity 
and telecommunications services.  

(b) any proposed instrument that is or has been the subject of public 
consultation under this Act and that been notified to the consent 
authority, and 

Draft Blayney Local Environmental Plan  

The site is proposed to be zoned RU5 Large Lot Residential under the Draft 
Blayney Local Environmental Plan and the same provisions apply as outlined 
in the BLEP1998.  

(c) any development control plans 

Development Control Plan No.6  Development Guidelines for North 
Millthorpe  

The proposed modification complies with all matters outlined in DCP No.6.  

(iia) any planning agreement that has been entered into under section 
93F, or any draft planning agreement that a develop has offered to enter 
into under section 93F, and 

There are no planning agreements applicable to the proposed modification. 

(iv) the regulations (to the extent that they prescribe matters for the 
purposes of this paragraph)and  

The proposed modification is consistent with matters in the Environmental 
Planning and Assessment Regulation 2000 that apply to the proposed 
modification.   

(v) any coastal zone management plan (within the meaning of the 
Coastal Protection Act 1979), 

Not applicable to the subject land.  

(b) the likely impacts of that development, including environmental 
impacts on both the natural and built environments, and social and 
economic impacts in the locality, 
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The likely impacts of the proposed modification have been considered and 
addressed in the proposal section of this report.  

(c) the suitability of the site for the development 

The proposed modification is considered to satisfy the aims and objectives of 
the zone, as outlined in the Blayney Local Environmental Plan 1998, the site
therefore, is considered suitable for the proposed modifications as outlined in 
the proposal section of this report. 

(d) any submissions made in accordance with this Act or the 
regulations, 

The proposed modification was notified to adjoining landowners. Notice of the 
modification application was advertised and notified in accordance with 

 Notification. Nine (9) 
submissions were received in relation to the modification proposal.  

On the 17 November 2011 Council provided a summary of the submissions 
received during the advertising/notification period and requested the Applicant 
to provide comments on the submissions. To date the Applicant did not
provide any comment to Council.  

The issues raised in the submissions related to the proposed amendments to 
the fourteen (14) original conditions of development consent which have been 
considered and addressed in the proposal section of this report.  

Copies of the submissions are included in the attachments to this report.  

(e) public interest 
The public interest has been considered throughout the assessment of this 
application.  

CONCLUSION 
The modification proposal has been lodged under Section 96(2) of the 
Environmental Planning and Assessment Act 1979, in that the proposed 
modification is considered to be substantially the same development for which 
consent was originally granted. 

The proposed amendments to the fourteen (14) original conditions of 
development consent have been considered and addressed in the proposal 
section of this report and it is recommended that Council consent to the 
Section 96 Modification of Consent to Development Application No. 59/2011 
subject to the conditions contained within this report. 

BUDGET IMPLICATIONS
There are no budget implications for Council associated with this report.  
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POLICY IMPLICATIONS
There are no policy implications for Council associated with this report. 

Attachments
1 DA59/2011 Application Documents 
2 DA59/2011 Submissions Received 
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26) MINUTES OF THE BLAYNEY SHIRE ACCESS COMMITTEE 
MEETING - 8 DECEMBER 2011
(Director Corporate Services) 
         

RECOMMENDED:
1. That the Minutes of the Blayney Shire Access Committee 

Meeting held 8 December 2011 be received and noted. 

REPORT
The Blayney Shire Access Committee held a meeting on Thursday 8 
December 2011, at Neville Siding, Neville.  A copy of the minutes from this 
meeting is provided as an attachment to this business paper. 

BUDGET IMPLICATIONS
A budget allocation of $1,000 exists for Access activities and will be drawn  
upon for brochure production should Council adopt this report. 

POLICY CONSIDERATIONS
Nil effect. 

Attachments
1 Minutes of Access Committee meeting 8 December 2011 1 Page 
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27) MINUTES OF THE BLAYNEY SHIRE TOURISM COMMITTEE 
MEETING - 12 JANUARY 2012
(Director Corporate Services) 
         

RECOMMENDED:
1. That the Minutes of the Blayney Shire Tourism Committee 

meeting held 12 January 2012 be received and noted. 
2. That Council be encouraged to develop procedures and 

guidelines for temporary signage pertinent to business in 
the Shire. 

3. That the Carcoar Village Committee be approached to 
make a contribution towards Historic Carcoar signage and 
that investigation of further funding options for historic 
signage costs be explored. 

REPORT
The Blayney Shire Tourism Committee held their meeting on Thursday 12 
January 2012, at the Cottage.  A copy of the minutes from this meeting is 
provided as an attachment to this business paper. 

BUDGET IMPLICATIONS
Nil effect. 

POLICY IMPLICATIONS
Nil effect. 

Attachments
1 Minutes of Tourism Committee meeting 12 January 2012 2 Pages 
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28) MINUTES OF THE BLAYNEY SHIRE YOUTH COUNCIL - 6 
DECEMBER 2011
(Director Corporate Services) 
         

RECOMMENDED:
1. That the minutes of the Youth Council Meeting held on 6 

December 2011 be received and noted. 
2. That the appointment of Jordan Lane to the 2012 NSW 

Youth Week Young Peoples Advisory Committee be noted. 
3. That Council seek expressions of interest from the 

community to conduct Youth Week Activities for 2012. 
4. That the Blayney Shire Youth Council endorse the draft 

2025 Community Strategic Plan strategic objectives.  
5. That the nominations from Blayney High School and 

Community be accepted and they be appointed to the 
Blayney Shire Youth Council. 

REPORT
The Youth Council held their first meeting under the new model on Thursday 6
December 2011 at the Blayney High School.  A copy of the minutes from this 
meeting is provided as an attachment to this business paper. 

The Youth Council comprises a mix of members from the Student 
Representative Council (years 8  11), School Captains, Future Leaders 
program and community representatives. Names of  

SCHOOL REPRESENTATIVES: 
Atticus Strong  
Jordan Ryan  
Elody Hulmeo  
Sam Jones  
Demi Chapman  
Indiana Strong  
Sarah Adams  
Gabbriella Zideluns  
Connor Andree- Evarths  
Toby Colson  
Michaela Hatch  
Laura Reeks  
Matthew Death 

COMMUNITY REPRESENTATIVES: 
Meg Summerson - Blayney Youth Group  
Jordan Lane  
Cathleen Schmarr  

BUDGET IMPLICATIONS
Nil effect. 
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POLICY CONSIDERATIONS
Nil effect. 

Attachments
1 Blayney Shire Youth Council minutes 6 December 2011 1 Page 
    

_______________________ ______________________ 
Cr BR Kingham Mr GA Wilcox 
MAYOR GENERAL MANAGER
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CONFIDENTIAL MEETING REPORTS

PRESENTED TO THE BLAYNEY SHIRE COUNCIL

MEETING HELD ON MONDAY, 13 FEBRUARY 2012

29) FINALISATION OF LEGAL ACTION - STAFF MEMBER
This matter is considered to be confidential under Section 
10A(2) (a) of the Local Government Act, as it deals with 
personnel matters concerning particular individuals. 

30) GENERAL MANAGER'S PERFORMANCE REVIEW 
COMMITTEE
This matter is considered to be confidential under Section 
10A(2) (a) of the Local Government Act, as it deals with 
personnel matters concerning particular individuals. 
  

  


